IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

WLLIAM J. COCKRELL, BILLY H.
COCKRELL, AND CARCLYN V. COCKRELL PLAI NTI FFS

V. CAUSE NO. 2: 95CV016-B-B

MEMPHI S- SHELBY COUNTY Al RPORT

AUTHORI TY, PRESI DENT LARRY COX,
BOARD MEMBERS, ET AL., CTY OF
SOQUTHAVEN, M SSI SSI PPI, MAYOR

JOE CATES, BOARD OF ALDERMAN

ET AL., DESOTO COUNTY SPECI AL

COURT OF EM NENT DOVAI N

M SSI SSI PPI, ET AL., JOE WEBSTER

ET AL., D.B. BRI DGEFORTH, ET AL.,
TAYLOR BUNTI N, ET AL., JUDY KI TCHENS,
ET AL., DEFENDANTS

MVEMORANDUM OPI NI ON

This cause is presently before the court on the notions of the
def endants for summary judgnent. Upon due consideration of the
defendants' notions, the plaintiffs' responses thereto, and the
menor anda submtted by the parties, the court is prepared to rule.

The plaintiffs filed this action pursuant to 42 U.S.C. § 1983
and 42 U.S.C. § 1985(3) for alleged violations of the plaintiffs
civil rights under the First, Fourth, Sixth, Seventh, Eighth,
Ni nt h, and Fourteenth Amendnents to the United States Constitution
and under the Uniform Relocation Assistance and Real Property
Acqui sition Policies Act of 1970 ("URA"), 42 U.S.C. § 4601 et seq.,
seeki ng damages agai nst t he def endant s in excess of
$200, 000, 000. 00. The conplaint seeks redress from a city
condemmation of the plaintiffs' hone i n Desoto County, M ssissippi,
whi ch is now dedicated for use as part of a public park, and from

the continuing overflights of aircraft over their property.



In 1986 the Menphis-Shelby County Airport Authority
("Airport") developed a noise conpatibility program to purchase
surroundi ng real estate pursuant to federal guidelines for certain
property located in an area of high air traffic noise.
Approxi mately 59 acres of this "buyout area"” was | ocated in Desoto
County, M ssissippi. The Airport eventually purchased all but
three residences in the Mssissippi portion of the buyout area.
The plaintiffs' residence was |located within this area and they
refused to sell.

In 1993, the Airport entered into negotiations wwth the Cty
of Sout haven ("G ty") concerning the donation of the property owned
by the Airport in Mssissippi to the Cty so that the Gty could
make use of the land as a public park. The City contenpl ated
instituting condemmation proceedings to acquire the remaining
parcels that were located in the area so that the park could be
properly developed. The Airport agreed to provide the City with
funds to acquire the remaining property because the City's
condemation of the property for use as a public park was
consistent with the Airport's objective of "elimnating non-
conform ng property usage within the area determned to be nost
i npacted by aircraft operations.”

The City determned that in order to use the 59 acres to be
conveyed by the Airport as park land, it would be necessary to
acquire the three remai ning residential properties. On February 1,
1994, the Cty adopted a resol ution declaring that public use and

convenience required the Cty to exercise its power of em nent



domain as to the plaintiffs' property. By witten agreenent, the
Airport agreed to convey to the City all of the vacant property
which it had acquired through the buyout program and the Gty
agreed to accept the sane and to preserve the property as park | and
for a period of not less than 20 years. The Airport agreed to
reimburse the City for expenses incurred in the condemmati on of the
three remaining residential |ots.

These proceedings were instituted by the plaintiffs' on
February 2, 1995. On March 2, 1995, the Special Court of Em nent
Domain entered a judgnment upon a jury verdict awarding the
plaintiffs $66, 000.00 as just conpensation for the taking of their
property.

On January 11, 1996, this court dism ssed the clains against
t he Board of Al derman of the Gty of Southaven in their individual
capacities based on a failure to state a cogni zabl e constituti onal
claim The court dism ssed the Board of Conm ssioners of the
Airport in their individual capacities for lack of personal
jurisdiction. The court also dismssed Judge Joe Wbster on the
grounds of judicial inmmunity. The plaintiffs have appeal ed from
t hose and other decisions, an appeal which is currently pending
before the Fifth Circuit. The court, however, retains jurisdiction
over those clainms and/or parties not presently before the Court of
Appeal s.

STANDARD FOR SUMVARY JUDGVENT
On a notion for summary judgnent, the novant has the initial

burden of show ng the absence of a genuine issue of material fact.



Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' . . . that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of CGvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pleadings and by . . . affidavits, or by the
'depositions, answers to interrogatories, and adm ssions on file,'
designate 'specific facts show ng that there is a genui ne i ssue for

trial."" Celotex Corp., 477 U. S. at 324, 91 L. Ed. 2d at 274.

That burden is not discharged by "nere allegations or denials.”
Fed. R Cv. P. 56(e). Al legitimte factual inferences nmust be

resolved in favor of the non-novant. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c)
mandates the entry of summary judgnent "against a party who fails
to make a showing sufficient to establish the existence of an
el enent essential to that party's case, and on which that party

wi |l bear the burden of proof at trial." Celotex Corp., 477 U. S

at 322, 91 L. Ed. 2d at 273. Before finding that no genui ne issue
for trial exists, the court nust first be satisfied that no

reasonabl e trier of fact could find for the non-novant. Matsushita

Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587, 89

L. EBEd. 2d 538, 552 (1986). The defendants have nmade the necessary
"showi ng" that there exists no genuine issue of material fact.
However, the plaintiffs dispute, albeit in conclusory fashion, each
and every al |l egati on made by the defendants in their item zati on of

facts. Their affidavit contains vague | egal concl usi ons and cannot



oppose a properly supported summary judgnment notion. Thus, the
court finds the facts stated in this opinion not genuinely in
di spute.?
l. CLAI M5 AGAI NST THE Al RPORT

The plaintiffs have asserted against the Airport two distinct
causes of action. The first cl ai mseeks danmages al |l egedly suffered
by the plaintiffs as aresult of lowflying aircraft invading their
ai rspace and generating high levels of noise, thereby depriving
them of the peaceful use and enjoynment of their property. The
second cl ai mseeks noney danages for injuries allegedly suffered by
the plaintiffs as the result of the Airport's participation with
the Gty in a conspiracy to deprive the plaintiffs of their
property by the institution of an em nent donmai n proceedi ng. I n
other words, the plaintiffs first seek damages on the theory that
the Airport took the plaintiffs’ property w thout just
conpensation, while the second claimis that the Gty should not
have taken their property and paid the plaintiffs just
conpensati on.

Wth respect to the first of these clains, the Airport's sole
basis for the sunmmary judgnent notion is that any actions all eging

injuries sustained fromaircraft intrusions and noi se are barred by

The plaintiffs' do not respond to the substantive all egations
and factual rendition of the defendants beyond general denials;
i nstead, they have apparently reiterated their request for a Rule
56(f) continuance. The plaintiffs' sole argunent for the denial of
the summary judgnment notion is that the specific time period
allotted for discovery under the scheduling order has not el apsed.
The court denies the request for the sane reasons indicated inits
January 11, 1996 Menorandum Opinion at 2 n.1

5



the applicable statute of limtations. As there is no statute of
[imtations in a 8§ 1983 action, federal courts borrow from the
forumstate's general personal injury statute of imtations. See

Onens v. Okure, 488 U. S. 235, 236, 102 L. Ed. 2d 594 (1989); Gates

v. Walker, 865 F. Supp. 1222, 1230 (S.D. Mss. 1994), aff'd, 62
F.3d 394 (5th Gr. 1995).

The defendants contend that the plaintiffs' cause of action
accrued on the date of the first injury -- over twenty years ago.
To support this contention, the defendants attach a conplaint filed
by the plaintiffs in 1989 alleging essentially the same cause of
action. The conplaint alleges that aircraft have been flying over
the plaintiffs' property and violating their rights to the use and
enj oynent of their property no later than 1974. This conpl ai nt was
di sm ssed without prejudice for failure to pay the filing fee.
Thus, the defendants argue that M ssissippi's general six-year

statute of limtations precludes this action. Mss. Code Ann. 8§

15-1-49 (1972) (prior to the 1989 anmendnent changing the
limtations period to three years).

The court is not persuaded that the statute of |imtations
bars this action. "[Where a tort involves a continuing or
repeated injury, the cause of action accrues at, and the
[imtations begins torun fromthe date of the last injury, or when

the tortious acts cease." C.J.S., Limtations of Actions § 177 at

230; see also Steven v. lLake, 615 So. 2d 1177, 1183 (M ss. 1993).
This actionis nore aptly construed to be a "continuing tort"” which

can giveriseto liability even if the injuries persist beyond the



[imtations period for theinitial injury. "A'continuing tort' is
one inflicted over a period of tine; it involves a wongful conduct
that is repeated until desisted, and each day creates a separate

cause of action." 1d.; see also Hendrix v. Cty of Yazoo City, 911

F.2d 1102 (5th Cr. 1990) (explaining that where violation occurs
outside limtations period but is closely related to violations
occurring wthin the period, recovery is permtted on the theory
that all violations are part of one continuing act). The court
therefore finds that the defendants' notion as it relates to this
cause of action should be denied.

The second claim against the Airport was for allegedly
conspiring to violate the plaintiffs' rights by providing funds to
the Gty for use in connection with em nent donain proceedings.
The court previously addressed this issue as it related to the
City's officials and concl uded that there was no constitutional or
statutory grounds for relief. See January 11, 1996 Menorandum
Opinion. For the reasons stated in that opinion, the court wll
dism ss the 8 1983 "conspiracy" claimagainst the Airport.

In addition, the plaintiffs have asserted a 42 US. C 8§
1985(3) conspiracy claim apparently against all the defendants
herein. This cause of action will be dismssedinits entirety for
two reasons. First, this section does not create a substantive
right of action, but nmerely provides a renedy for an independent

constitutional violation. Koch v. Mrza, 869 F. Supp. 1031

(WD.N. Y. 1994); Mlellan v. M ssissippi Power & Light, 545 F.2d

919 (5th Gr. 1977). As the court has concluded there exists no



i ndependent constitutional cause of action, there can be no
conspiracy to deprive the plaintiffs of the sane. Second, this
statutory section governs only class-based di scrimnatory actions.

Senegal v. Jefferson County, 785 F. Supp. 86 (E.D. Tex.), aff'd, 1

F.3d 1238 (5th Gr. 1992). The plaintiffs have failed to allege
that they were the victins of racial or class-based ani mus and,
thus, are precluded fromraising a 8 1985 claim |[d.
1. CLAIM5S AGAINST THE CI TY OF SOUTHAVEN

The plaintiff's allegations, as they relate to the Cty
def endants, can be condensed and summari zed as follows: (1) that
the City is not a properly created nmunicipality because of a
defective charter and, therefore, the City did not have the power
to institute em nent donain proceedings; (2) that the defendants
conspired with officials fromthe Airport to violate the URA by
providing funds to the Cty for the em nent domain proceedi ngs
against the plaintiffs; (3) that the em nent donmai n proceedi ngs
were instituted in the wong court; (4) that the defendants
violated their First Amendnent right when the Gty condemed their
property but |eft untouched a nearby church.

These issues were al so addressed by the court in its January
11, 1996 Menorandum Opinion. The court ruled that the plaintiffs
did not state a claimupon which relief could be granted agai nst
the Board of Al derman. Those sane clains raised against the City
itself, its attorneys, and appraiser fare no better. For the
reasons stated in the court's previous opinion the clains against

the City, its attorneys (Bridgeforth and Buntin), and the rea



estate appraiser (Ki t chens) fail to state a cognizable
constitutional cause of action. Accordingly, the clains and the
parties will be dismssed. An order will issue.

TH'S, the __ day of June, 1996.

NEAL B. BI GEGERS, JR
UNI TED STATES DI STRI CT JUDGE



